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I. The Nicolau Award Violates ALPA Merger Policy. 

 
 The US Airways Merger Representatives submit that the Nicolau Award violates the 
requirements of ALPA Merger Policy and should be invalidated and remanded to another 
arbitrator for resolution consistent with the Merger Policy.  The Merger Policy mandates that the 
award integrate the pre-merger seniority lists in a “fair and equitable” manner, “keeping in mind 
the following goals, in no particular order: 
 
 a. Preserve jobs. 
 b. Avoid windfalls to either group at the expense of the other. 
 c. Maintain or improve pre-merger pay and standard of living. 
 d. Maintain or improve pre-merger pilot status. 
 e. Minimize detrimental changes to career expectations.” 
 
Even though these provisions appear in the part of the Merger Policy addressing the Merger 
Representatives’ direct negotiations, they remain the standard for the Arbitration Board, as many 
such Boards have recognized.  In the present case, however, the Board misread these provisions 
of Merger Policy in a way that demands action by the governing body charged with 
administration of the Policy.  As we demonstrate below, the Nicolau Award conflicts in 
numerous ways with the second goal, the one barring “windfalls,” thus invalidating the award.   
 

The award mixes US pilots with approximately 17 years of active service and no furlough 
time with AW new hires, who were still in initial ground school at the time of the announcement 
of the merger.  It would deprive these same US pilots of their attrition-based promotional 
opportunities to Captain and wide body international Captain.  Instead, it would transfer those 
promotional opportunities to AW new hires based on absurd and contradictory theories.  ALPA 
Merger Policy prohibits such gratuitous destruction of one pilot group’s pay, lifestyle and careers 
in order to benefit the other group. 
 

Displayed on the cover of our presentation booklet are color-coded depictions of the 
merged list attached to the Nicolau Award.  They show that the aging of the list would permit 
AW pilots from the top to the bottom of their seniority list to reap windfall gains from the US 
pilots’ attrition, contrary to the Merger Policy’s ban on windfalls at the expense of the other 
group.   

 
As seen over time, the US attrition at the top of the list would permit the AW pilots to 

dominate the top of the list, from which premium flying is traditionally bid.  Wide body 
international Captain is now bid at US through the pilot who holds seniority number 1116 on the 
US list.  As US attrition from this portion of the list occurs, AW pilots would be able to bid and 
be awarded wide body international Captain positions as soon as the merged list is implemented 
even though AW did not bring such flying to the merger. 

 



 2

At the other end of the AW list, the Nicolau Award integrates the junior AW pilot, hired 
on 4/4/05, senior to all of the US pilots who were actively flying EMB aircraft under the ALPA-
US Airways CBA on 5/19/05, the date of announcement of the merger.  Arbitrator Nicolau’s 
Opinion incorrectly states that the US Merger Committee’s Certified List shows these pilots as 
furloughed as of that date.  In fact, our Certified List shows 326 of them, starting with Dean 
Colello, as flying at MDA on that date.  Those pilots were paying dues to ALPA, flying EMB jet 
aircraft on the US certificate, pursuant to pay and other arrangements specified in the ALPA-US 
Airways CBA.  First Officer Colello and several hundred of his colleagues are now actively 
flying Airbus and Boeing aircraft again, as they have for nearly twenty years of their piloting 
careers.  Inserting AW pilots in initial ground school at the time of the merger ahead of them on 
the combined list would provide those AW pilots windfalls in accessing promotional 
opportunities and in job security that improperly come at the expense of these US pilots. 

 
In addition to the 1,751 US pilots on the bottom of the list, the careers of US pilots with 

decades of continuous service at US would be devastated by the transfer of their unmerged 
promotional opportunities to junior (and younger) AW pilots interjected into their midst.  At 
pages 11-16 of this booklet we have included a portion of the merged list detailing the windfalls 
achieved by very junior AW pilots at the expense of these veteran US pilots.  AW pilots would 
leap ahead by up to six years in their Captain check-outs as the US pilots intermixed in the 
merged list with them would suffer delays in theirs or, worse yet, become career co-pilots.  
Similar redistribution of wide body international Captaincies would occur.  On the date of the 
announcement of the merger, all of these US pilots had continuous service time of approximately 
17 years, while all of the AW pilots whose names appear on these pages were still on probation.  
These windfall gains at the expense of the US pilots could have been avoided, as Merger Policy 
requires, but the Nicolau Award nevertheless fails to do so.
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The US list provides roughly four times the attrition-generated promotions as the AW 

list, due to the higher average age of the US pilot group, as the chart above indicates. 
 
Our analysis of attrition is very conservative as it only reflects age 60 attrition.  Many 

pilots will leave the list for reasons other than reaching the mandatory retirement age.  For 
instance, during the last six years at US Airways, the actual attrition for other reasons was 80% 
of that due to pilots reaching age 60.  If the retirement age is changed, pilots will continue to lose 
their medicals, die before the mandatory retirement age, take early retirement and get terminated.  
Since the most significant of these other reasons for leaving the list are age-related, the chart 
above actually understates the degree to which the US list will be the source of future 
Captaincies. 



 4

 
 

To clarify the analysis of the impact of the US attrition at quadruple the level of AW’s, 
we offer the above simplified study of attrition-generated promotions.  
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These bar charts demonstrate the loss of premium flying the Award would impose by 

tracking the percentage of each pilot group whose seniority at retirement would place them in the 
top 10% of their list.  At US such a pilot could access the wide body international flying as a 
Captain.  AW had no such flying pre-merger.  The results are the same whether the retirement 
age is 60, 62 or 65 because a change to the mandatory retirement age would affect both pilot 
groups equally. 
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One obvious example of a windfall the Nicolau Award would bestow on the AW pilots at 

the expense of the US pilots appears from the numbers in the chart above.  More than 700 AW 
pilots would gain wide body international Captaincies and more than 700 US pilots would lose 
those valuable upgrades.  Because of the conservative attrition assumptions utilized in these 
analyses, the actual windfalls for the AW pilots would take place sooner and to a greater extent 
than shown above. 
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The chart above shows a different perspective on the same issue, i.e., the AW pilot group 

would gain more than two thousand years of wide body international Captain time as the US 
pilots lose more than two thousand years. 
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Not surprisingly, the same picture emerges with respect to gains and losses in narrow 

body Captaincies.  While the US pilot group would lose more than two thousand years of these 
coveted positions, the AW pilot group’s windfall is an equivalent number. 
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 Another view of the transfer of valued Captaincies appears on the chart above, which 

shows that the US pilot group starts out with 60% of the left seats at the two airlines, but in the 
year 2015, based on age 60 attrition alone, would retain only 40% of the left seat positions. 
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No analysis of the AW windfall gains would be complete without referring to the length 

of service disparities created by the Nicolau Award.  Gains are virtually all on the AW side and 
they run from ten years in the middle of the list up to 15-20 years as we get to the junior end of 
the AW list.  By length of service, we refer to time spent in active service, excluding furlough 
time.  The US pilots at the bottom of the graph paid dues to this union for more than fifteen years 
prior to the announcement of the merger and were in active service at US at that time.  
Astoundingly, the Nicolau Award places them junior to new-hire AW pilots who were at best 
apprentice members when the merger was announced. 
 

The details on this and related points stand out in the portion of the merged list beginning 
on page 11, which shows length of service disparities at more than 16 years.  The US pilots in 
this part of the list have no furlough time and were actively flying Airbus and Boeing aircraft at 
US on the merger date.  The list shows the windfall gains for these AW new hires at up to six 
years in advancement of their narrow body Captain upgrades, as well as up to nine years of wide 
body international Captain time.  Incidentally, if the mandatory retirement age were changed to 
62 or 65, the windfall gains would remain the same, but would occur two or five years later. 
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Another reason the US pilots see the Nicolau Award as contradicting the “fair and 
equitable” standard established in ALPA Merger Policy is what we call the “Category 5 
Discrepancy.”  Arbitrator Nicolau says he based the construction of the merged list on the jobs 
each side had on 1/1/07.  He put the wide body international positions in Category 1 and his 
Opinion says that he built Category 5 using the two sides’ narrow body first officer jobs as of 
1/1/07.  Opinion p. 32.  But that would have resulted in a 1.2:1 ratio, while the actual list used a 
1.1:1 ratio. The error cost US pilot Joe Monda 50 seniority numbers.  It would also cost him and 
those US pilots around him promotions for the rest of their careers.  Due to the younger ages of 
the AW pilots, they would take these promotions from the older US pilots and keep them 
through the remaining working years of these US pilots, making them career first officers.  The 
Nicolau Award would take the attrition-generated promotions that Joe Monda and his colleagues 
had and give them to younger AW pilots instead.  That is a classic case of AW pilot windfalls at 
the expense of the US pilots.   

 
The Nicolau Award Conditions and Restrictions are riddled with absurdities that further 

demonstrate the inequity of the award.  For example, one possible reading of Condition No. 4 is 
that it protects the ability of only the senior 517 US pilots on the list to bid wide body 
international positions.  Opinion pp. 27-28.  But there would be no point to a provision that gives 
the senior pilots on the list access to wide body international positions.  They are the most senior 
pilots on the list and could, by definition, bid any positions they want.  There are no AW pilots 
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who have the seniority to outbid them for anything.  Pointless would be too kind a description of 
Condition No. 4 if it applies only to “the top tier pre-merger US Airways pilots,” as it says. 

 
The AW Merger Representatives have already raised a problem that they have identified 

as an alleged “oversight” in omitting the Condition and Restriction implementing the two MECs’ 
B757 Letter of Agreement.  While we disagree with them about the need for this provision, it is 
clear from their appeal for a “correction” of the Award that they too recognize the failure of the 
Award to deal with the issues in the case. 

 
In view of the analysis set forth above, we believe the following quotation from Captain 

Jim Brucia’s Opinion at p. 3 is apt and accurate: 
 

As a consequence of the Boards decision, America West pilot Odell, who was hired 
less than 2 months before the merger was announced, has been placed immediately senior to 
US Airways pilot Colello who was hired more than 16 years earlier and who had over 16 years 
of credited length of service.  I disagree with this placement, which disregards Colello’s 
substantial service time.… 

The Board did not adequately take into account the realities of the “new” airline, the 
return of furloughees that has already taken place and the much greater rate of age-based 
attrition at US Airways as compared to the rate at America West.  The vast amount of age-
related attrition that has occurred within the US Airways pilot group caused the recall of over 
300 US Airways pilots between March 2006 and the first week of January of this year.  The 
pace of recalls is brisk and has continued.  During the hearings we learned that additional 
recalls were taking place and there was testimony that stated at the current pace it was possible 
that all US Airways pilots would receive recall notices before the end of 2007. 

 
Captain Brucia was correct.  The latest bid shows 430 recalled pilots as of July 2007.  We 

are within striking distance of confirming the accuracy of the testimony Captain Brucia referred 
to, that is, recall is becoming possible for all of the furloughees.  End-tailing these pilots would 
provide a windfall to the junior AW pilots, who had the same or greater vulnerability to furlough 
as the junior pilots on the US list.  Arbitrator Nicolau disregarded the words of Doug Parker, 
Chairman and CEO, who said repeatedly to pilots from both groups that both carriers needed the 
merger and benefited from it.  As CEO Parker told a three-year AW pilot complaining about 
AW’s post-merger “stagnation” in a videotaped meeting in PHX on 2/06/07,  

 
First off, as to the … the stagnation of growth, for America West pilots since the 

merger – what I will tell you is, and this is a hard thing to communicate to people but I believe 
it with all my heart: If we didn’t do the merger with US Airways, you’d be in a lot worse 
position.  Frankly, I think as a 3 [year] F/O, you wouldn’t have a job. 

 
We would have gone through a bankruptcy filing.  We would have downsized.  We 

had an airline at America West that had 20% lower unit revenues than US Airways and now 
has the same unit costs.  That airline could not survive.  We would have tried to make it better.  
We’d go file bankruptcy and get ourselves a little stronger and now the economy’s back and 
we’d be trying to come out like Delta is. 

 
But I swear to you that [the] airline was going to file bankruptcy.  When it filed 

bankruptcy, we would have downsized at least 15%, and, you know, while you feel bad about 
stagnation, you should feel better about that versus where you were headed. And that’s where 
we were headed. 
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 The merger has strengthened both carriers financially.  According to the Company’s SEC 
Form 10-K filing for 2006, AW reduced its net loss from $397 million in 2005 to only $37 
million in 2006 while US reported a net profit for 2006 of $345 million.  The SEC Form 10-Q 
filing for the first quarter of 2007 states that the holding company for both carriers, US Airways 
Group, Inc., now has more than $2.5 billion in cash and short-term investments, a dramatic 
improvement for two companies that were admittedly struggling with liquidity issues in 2005. 

 
At the May 9 session of the Joint Negotiating Committee, Scott Kirby, President of the 

Company, revealed to the assembled representatives of both pilot groups and ALPA National 
that he had headed a project code-named “Project Zanzibar” for AW in 2005 and that the legal 
papers for a Chapter 11 filing had been prepared and a plan developed for AW’s bankruptcy in 
the event that the merger failed to come to fruition.  Project Zanzibar was AW’s only Plan B.  It 
is now beyond dispute that the junior AW pilot, Dave Odell, and 300-400 other AW F/Os hired 
in 2002-05 would have been furloughed absent the US merger, as AW went into Chapter 11, 
perhaps never to emerge.  In light of this new disclosure from the carrier’s President, there is 
clearly no support for the explicit premise of the Nicolau Award that these AW pilots had more 
job security and better promotional prospects than US pilots hired in 1988, including hundreds 
who had never been furloughed for a single day.   

 
More significantly, the Board’s erroneous application of ALPA Merger Policy stems 

from its misinterpretation of all five of the goals set forth in the Policy as encompassing a 
comparative financial analysis of the pre-merger carriers.  We submit that the Executive Council 
should clarify for the parties in this case and for future pilot groups involved in mergers that the 
considerations for fairly integrating pilot seniority lists include such matters as the respective 
pilots’ dates of hire, lengths of service, ages, status in the cockpit, routes, fleets and other factors 
directly bearing upon pilot careers, but not the financial performance of their carriers at some 
precise moment in time.  Given the volatility of airline financial performance in recent years, 
basing the construction of pilot seniority lists on such analyses would inevitably lead, as it has 
here, to inequities, contradictions and absurdities. 

 
This case presents a prime example of the inapplicability of these financial performance 

factors to the fair and equitable integration of pilot seniority lists in the current aviation 
environment.  Arbitrator Nicolau found that the AW pilots had superior prospects to the US 
pilots, but the facts are that US turned its competitive position around and provided more than 
100% of the combined company’s net profits in 2006 and that AW had its bankruptcy petition 
ready to file in Project Zanzibar in the event that the merger failed to go through.  Clearly, ALPA 
Merger Policy cannot be read to permit the anomalous and outrageous results decreed by the 
Nicolau Award based upon a snapshot of the carriers’ financial performance immediately prior 
to the announcement of the merger, as the Arbitrator purported to do here. 

 
Nor can the Merger Policy be read to permit these unfair results, as we anticipate the AW 

pilots will contend, on the theory that the US pilots would achieve a windfall when pay parity is 
effectuated for the A320 and B737.  Putting to one side the fact that US pay is higher on the 
B757, B767 and A330 and the fact that no merged contract is in sight, the Merger Policy 
definition of “windfall” does not fit.  Any increase achieved in equalizing the pay of the two 
merging pilot groups would not come “at the expense of the other [pilot group],” as the Policy 
puts it.  The US pilots did not seek to penalize the PSA pilots in seniority when they came under 
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the US CBA and received pay raises as a result.  In the absence of the merger, the AW pay rates 
would have certainly suffered, just as those of other pilots did when their carriers went through 
bankruptcy.  The AW pilots’ working agreement was not immune from the economic and legal 
forces that wreaked havoc on those at United, American, Delta, US Airways and Northwest.    
 
  II.  The Executive Council Has the Authority to Rectify the Situation. 
 
 The Executive Council must not allow the Nicolau Award to undermine the tenets of 
ALPA Merger Policy and generate unfairness and turmoil in this and future mergers.  As the 
custodian of the Merger Policy, this body has the authority and jurisdiction to rectify the 
situation.  Section B.3. of the Merger Policy specifically entrusts such questions to this body’s 
discretion: “Issues as to application or interpretation of Merger Policy shall be determined by the 
Executive Council.”  To be sure, the Merger Policy’s Preamble declares that “ALPA National 
[is] in a neutral position on the merits” of seniority integration disputes between the 
representatives of merging ALPA pilot groups and that ALPA National’s role “is solely to 
provide the process by which the affected pilot groups on ALPA airlines arrive at the merged 
seniority list….”  However, Section B.1. nonetheless states, “The fundamental purpose of this 
policy is to provide protection for the employment rights and interests of ALPA flight deck crew 
members in an orderly, expeditious, and equitable manner.” (Emphasis supplied.)   
 

The Constitution and By-Laws entrusts the Executive Council with precisely the type of 
interpretive question presented by the Nicolau Award’s departure from the Merger Policy’s ban 
on “windfalls to either group at the expense of the other.”  Article VI, Section 2.A. provides that 
the Executive Council “shall act in consultation and cooperation with the President in furthering 
the objectives and policies announced by the Board of Directors or the Executive Board.  It may 
interpret the Constitution and By-Laws and Policy.”  Such an interpretation of ALPA Policy is 
precisely what the US MEC seeks now. 

 
We anticipate that the AW Merger Representatives will contend that any Executive 

Council action to rectify the Nicolau Award’s unfair and devastating consequences would 
conflict with the finality provision of Section H.5.b. of the Merger Policy.  We disagree.  That 
provision is far from absolute.   

 
In view of the extraordinary inequities and contradictions outlined above, the Nicolau 

Award’s deviation from the Merger Policy’s ban on “windfalls” is unique.  In the Association’s 
75 year history, the Award’s wrongful injuries stand unsurpassed.  On the other hand, the 
referenced finality provision is merely one of many requirements in the Policy.  Like the others, 
the finality provision must be read in the context of the entire Merger Policy and in the context of 
the Association’s overall objectives for the pilots for whom it serves as bargaining agent.   

 
If an award changed the order of names on the pilots’ pre-merger lists or integrated the 

pre-merger lists alphabetically, ALPA would surely have a responsibility to refrain from 
presenting such an award to management for implementation.  The finality provision must 
accordingly be read with a rule of reason, and balanced against the impact of the award on other 
provisions of the Merger Policy and on ALPA’s bargaining goals for the pilot groups involved.   

 
Indeed, many pilot seniority integrations have been modified or gone without ever being 

implemented at all.  A few examples follow: 
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● In August 1990 ALPA changed the order of names on a merged seniority list decreed 

by an ALPA Arbitration Board in Alaska-Jet America (Bloch 1989) when management declined 
to accept one of the Board’s conditions and restrictions.  The carrier implemented a substantially 
modified award based on post-award bargaining between management and the two pilot groups 
as represented by ALPA. 

 
● The ALPA Arbitration Board in Texas International-Continental (Greenbaum 1983) 

divided the merging lists into 9 groups and placed five furloughed TXI pilots in the bottom 
category.  Two of them, Arthur Rogers and Michael Baker, litigated on a duty of fair 
representation theory and were elevated by the federal district court into the 7th group, passing 
400 Continental pilots whom the Arbitration Panel had placed in Group 8.  Rogers v. Air Line 
Pilots Association, Int’l, 988 F.2d 607 (5th Cir. 1993).   

 
● Pursuant to ALPA Merger Policy, the AAA and MOH Merger Representatives agreed 

upon an integrated list in 1971 based on length of service, i.e., date of hire less furlough time.  
When a System Board arbitrator ruled in 1976 that six Mohawk pilots should have been recalled 
from furlough earlier, Arbitrator Lewis Gill modified the agreed-upon seniority list in 1977, over 
the objections of the Allegheny Merger Representatives, and moved up six Mohawk pilots.      

 
● In Canadian Pacific-Eastern Provincial-Nordair-Pacific Western (Teplitsky 1987), an 

arbitrator recognized that an integrated list in an earlier merger case was “final and binding” but 
explained his modification of it on the theory that he had already changed the conditions and 
restrictions attached to it.   

 
● An integrated seniority list in Air Canada-Canadian Airlines (Mitchnick 2001) 

improperly diluted consideration of the merging pilot groups’ length of service due to the alleged 
disparities in their carriers’ financial performance prior to the merger.  In 2002, Canadian 
Industrial Labor Board Decision No. 183 invalidated the award and remanded it for 
reconsideration. Arbitrator Brian Keller subsequently redid the case. 

 
● Following two different “final and binding” arbitration awards in Air Canada-

Connectors (Picher 1995), the Air Canada pilots abandoned their effort to bring the Connector 
pilots under their collective agreement and opted for representation through the Air Canada 
Pilots Association as CALPA dissolved upon their departure.  The Picher Award was never 
implemented and the Connector pilots never gained anything from it.   

 
On balance, the Nicolau Award’s deviations from ALPA Merger Policy demand 

immediate correction by the Executive Council.  The importance and urgency of such action 
would not be outweighed by the minimal impact such corrective action might arguably have on 
the competing goal of finality.  If the US MEC cannot bring the problems of the US pilots to this 
governing body for redress, where should it turn? 

 
 

/s/Kevin F. Barry                /s/Philip Carey     /s/Bob Kirch 
Kevin F. Barry   Philip Carey   Bob Kirch 
US Merger Comm.   US Merger Comm.  US Merger Comm. 


